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IN THE COURT OF APPEALS
FOR THE STATE OF UTAH

PATRICIA CATHERINE McGURK,
Plaintiff and
Respondent,

Case No. 87-0568-CA

v.
RAYMOND V. RACKIEWICZ,
Defendant and
Appellant.

BRIEF OF RESPONDENT

STATEMENT OF JURISDICTION
Jurisdiction of the Supreme Court of the State of
Utah to hear this appeal is granted by Rule 3(a), U.R.A.P.
The case has been assigned to the Court of Appeals.

NATURE OF THE PROCEEDING
This proceeding is an appeal from the Judgment and
Order entered in the Third Judicial District Court in and for
Salt Lake County, State of Utah, challenging the sufficiency
of Findings of Fact and Conclusions of Law therein entered,
and

challenging

the

amount

supported by the evidence.

of the award

as not

being

STATEMENT OF ISSUES PRSSSNTSD ON APPEAL
1.

Whether the Findings of Fact and Conclusions of

Law substantially comply with Rule 52, Utah Rules of Civil
Procedure in this case.
2.

Whether

the trial

court's award

of

child

support and reimbursement for medical and other expenses is
supported by the evidence, and allocates to defendant his
fair share of supporting said minor child.

STATEMENT OF THE CASE
On September 23, 1986, plaintiff PATRICIA C. McGURK
(hereinafter referred

to as plaintiff) filed a Verified

Complaint to Establish Paternity against defendant RAYMOND V.
RACKIEWICZ

(hereinafter

referred

to as defendant).

She

demanded, inter alia, her reasonable expenses of pregnancy,
confinement, medical expenses, hospitalization expenses, and
temporary and permanent child support from defendant in the
amount of five hundred dollars ($500.00) per month.

At trial

the evidence produced substantiated child support award from
the date of birth of said child, NICHOLAS JOSEPH McGURK, on
June 16, 1986, through and including the date of the hearing,
April

23, 1987.

However, the judge only entered an Order

regarding child support and expenses incurred from November
1, 1986 through April, 1987.
whatsoever
including

He did not order any support

from the date of birth of the child up to and
the end of October, 1986, essentially
2

leaving

plaintiff with the entire burden of support for those five
(5) months.
Abundant evidence was produced at time of trial of
both of the parties1 respective financial situations.

Both

plaintiff's

were

and

defendant's

income

and

inspected by both counsel and the court.

expenses

After objections

and a hearing, the Findings of Fact and Conclusions of Law
were entered by the court.

SUMMARY OF ARGUMENT
The trial court made sufficient findings to support
the amount of the judgment awarded and the ongoing child
support in this case.

The effect of this judgment and child

support award was to allocate only a portion of the child's
support and maintenance to the defendant on an ongoing basis,
as

plaintiff's monthly

hundred

eighty dollars

expenses were

two thousand

five

($2,580.00) and defendant was only

ordered to pay five hundred dollars ($500.00) thereof.
Defendant's appeal

is totally without merit and

plaintiff should be awarded her attorney's fees and costs of
court in having to defend against same.

3

ARGUMENT
POINT I
THIS COURT'S FINDINGS ARE SUFFICIENT
AND DO NOT CONSTITUTE REVERSIBLE ERROR
The Supreme Court of Utah will not disturb the
trial court's findings unless,
. there is no substantial record of
evidence to support them; appellant must
marshall all evidence in support of trial
court's findings and then demonstrate
that even when viewed in light most
favorable to factual determination made
by trial court, evidence is insufficient
to support its findings.
Harline v.
Campbell, 728 P. 2d 980 (Utah 1986).
Because of a trial court's "advantaged position" the Supreme
Court gives considerable deference to trial court's findings
and judgment.
close

Baker v. Pat tee, 684 P. 2d 632 (Utah 1984)

review of the trial

court

record

will more

A

than

substantiate the Findings of Fact entered in this case.
In

a

divorce

non-custody

case,

a

judge's

"substantial compliance" with Rule 52, Utah Rules of Civil
Procedure, pertaining to sufficiency of Finding of Fact was
found to be sufficient, even though said Findings were "very
general"

as long as they

"in most

allegation of the pleadings."
1080 at 1982 (Utah 1977)

respects

follow

the

Pearson v. Pearson, 561 P. 2d
Herein Judge Moffat found that

five hundred dollars ($500.00) per month child support was
"reasonable," as alleged in plaintiff's Verified Complaint
for Paternity.
income

was

two

He found that plaintiff's gross monthly
thousand

five
4

hundred

eighty

dollars

($2,580.00)

(plaintiff's Exhibit 3-P) and defendant's was

four thousand six hundred eighty dollars ($4,680.00) (T-33),
and defendant
marriage
Stated

had two

(2) children to support by a prior

for which he received no support.

Such factors

in the Findings of Fact, alone, were sufficient to

uphold the trial court's findings for reasonableness of child
support in Sbbert v. Sbbert, 744 P. 2d 1019, at 1023 (Utah
App. 1987).
Rule 52(a) now authorizes the court to look beyond
the written findings to determine what the court considered
in fashioning a child support award.
Utah Adv. Rept. 37 (1987)

Hansen v. Hansen, 57

Looking beyond Judge Moffat's

findings, it was clear that he considered the "out-of-pocket"
(documented) expenses for plaintiff and her child to be two
thousand five hundred eighty dollars ($2,580.00) per month,
including plaintiff's Exhibit 4-P of documented expenses.

Of

those $2,580.00 per month funds reasonably and necessarily
expended in support of plaintiff and child, the court considered at least twelve hundred dollars
attributable

to the child

(T-65),

($1200.00) to be

of which he ordered

defendant to pay five hundred dollars ($500.00) per month, a
figure clearly supported by the evidence.
Defendant's reference to Judge Moffat's memorandum
should be disregarded.

It has been held that formal findings

supercede a memorandum decision.
453 (1978)

Frank v. Frank, 585 P. 2d

The Frank court found that the judge's finding
5

that "plaintiff is in need of alimony" was sufficient in his
Findings of Fact.

IcL,

at 455

This court found that

$500.00 per month child support was "reasonable," a sufficient finding, following Frank, and considering plaintiff's
and defendant's incomes.
The case authorities cited by defendant regarding
Findings of Fact are inapplicable to this case.

The Action

and Kinkella cases deal with fraud and contract issues, which
require finding "certain elements" of causes of action which
a domestic case, such as this, does not require.

All the

case at hand requires is a finding of reasonable amount of
child support to be awarded plaintiff.

Defendant's cases of

Smi th and Marchant, are both custody cases clearly distinguishable

from this non-custody

case in that those cases

require "reference to pertinent factors that relate to the
best interest of the child, including specific attributes of
parents."

Smith, at 424.

There is an overriding policy to

determine those factors and specifically set them forth in
Findings of Fact, which policy does not exist in a simple
child support case.
Defendant
Exhibit

3-P

misstates plaintiff's

contained

ninety-five

testimony

percent

that

(95%) of all

expenses she incurred since the birth of the child, as it was
Exhibit 4-P she was referring to.

(T-8)

She earlier had

testified that 3-P included her monthly living expenses, many
which were not on 4-P

(T-4); i.e.,
6

$262.00 Toyota payment

(T-6);
gas

utilities

and

oil

plaintiff's
clothing

(T-16);

(Exhibit

future

(T-15),

costs

food

$380.00 r e n t
3-P).
for

On

(T-4-5);
neither

the child:

(Exhibit

s h e had t o p u r c h a s e of $ 7 6 0 . 0 0

3-P),

and,

$130.00

exhibit

(furniture

was

(T-19),

and a w a s h e r and

dryer

(T-19).

ARGUMENT
POINT II
THE TRIAL COURT WAS CLEARLY WITHIN ITS DISCRETION
IN FASHIONING THIS REASONABLE CHILD MEDICAL EXPENSES
AND CHILD SUPPORT AWARD
There

is no requirement

that

those expenses a

father is liable for under 78-45-A-l must be "apportioned,lf
and this court is not bound to interpret said statute with
78-45-3.

In defendant's own supportive case, Woodward v.

Woodward, 709 P. 2d 393 (Utah 1985), the court stated:
It does not necessarily follow that in
every instance the non-custodial parent
must pay child support to the other
parent; the trial court may fashion such
equitable orders in relation to the
c h i l d r e n and their s u p p o r t as is
reasonable and necessary, considering not
only the needs of the children, but also
the ability of parent to pay.
Id, at
394.
This would also apply to the custodial parent.
the Woodward

The effect of

decision was not to require the mother to

contribute child support in any sum whatsoever toward the
support of her four children in the father's custody.

Under

this rationale, if the court found substantial reason, the
defendant in the instant case could have been ordered to pay
7

all of the child's monthly living expenses of approximately
$1200.00.

Instead the court fashioned an equitable amount

and ordered the defendant to pay a partial sum of $500.00 per
month child support.
Notwithstanding

that there is no requirement to

"apportion" the child expenses between the parties this court
did apportion the monthly expenses, requiring defendant to
only pay

$500.00

of the

$1200.00

monthly

child

expenses

(T-65).
Defendant

is

incorrect

in his

argument

that

defendant's monthly living expenses "was not challenged at
trial."

Regarding said monthly living expenses, in cross-

examination defendant had to admit that out of his $4,530.00
claimed

monthly

expenses,

th£

following

was

true:

landscaping expenses would not be "that magnitude" in the
future

(T-40); he would recoup $2500.00 at the end of the

year in tax refund, which basically reduced his $1200.00 per
month income tax expenses to below $1,000.00 per month (T-40,
41); he had saved $6,000.00 in a savings account at $130.00
per month and continued to put $130.00 per month into savings
(which he claimed as a monthly "expense"), but admitted that
this was not a "necessity" on a monthly basis (T-37, 38, 42);
that the $109.37 per month computer loan had been paid off
and he no longer had that expense (T-42); that he put $255.00
per month into an IRA investment account which had a balance
of $16,000.00 (T-43, 49).
8

Reviewing
favorable

the

to plaintiff

above

facts

in

the

light most

reveals that defendant's

monthly expenses were not as great as he stated.

claimed
Arguably

they were six hundred ninety-five dollars ($695.00) per month
less than $4580.00.

Thus, he could afford to pay a portion

of his monthly income toward the support of plaintiff's child
and still maintain his monthly obligations.

ARGUMENT
POINT III
DSFSNDANT'S APPEAL IS WITHOUT MERIT AND PLAINTIFF
SHOULD BE AWARDED ATTORNEY'S FEES AND COSTS OF COURT HEREIN
It is clear that the trial court record contains
more than ample evidence to support the Findings of Fact
herein and the need for plaintiff's award of five hundred
dollars

($500.00) per month as child support. Defendant's

appeal of the court order as being "excessive" is totally
without

merit under

plaintiff

these

facts and

circumstances, and

should not be put to the expense of having to

defend against said appeal.

Plaintiff should be awarded her

attorney's fees and costs incurred in defending against this
frivolous

appeal, pursuant

to Rule 33, Utah Rules of

Appellate Procedure.

CONCLUSION
P1 a i n t i f f / R e s p o n d e n t
defendant's

appeal

be

denied,

and
9

hereby
submits

requests
that

the

that
court's

findings are sufficient and do not constitute reversible
error, that the trial court was clearly within its discretion
in fashioning

reasonable child medical expenses and child

support, that the defendant's appeal is without merit and
plaintiff should be awarded attorney's fees and costs of
court herein.
RESPECTFULLY SUBMITTED this 13th day of May, 1988.

iUp& L. BOYEI
Attorney for
Respondent

Plaintiff

and

MAILING CERTIFICATE
I hereby
mailed, postage
foregoing to Sam
at 180 South 300

certify that on the 13th day of May, 1988, I
prepaid, a true and correct copy of the
N. Pappas, Attorney for Defendant/Appellant,
West, Suite 200, Salt Lake City, Utah 84101.
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